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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


The People of the state of New York ex rel. 

EUGENE FRANK IRONS, 

Relator, 

— V3 — 

ERNEST L. MONTANYE, Supt. of Attica 
Correctional Facility, 

Respondent. 

Petitioner pro se. 

After reviewing the papers submitted in this 
matter and after considering the Magistrate's repor>t, 
the court adopts the report of the Magistrate in this 
proceeding. Thus, petitioner's application for a writ 
of habeas corpus is dismissed. 

The Clerk is directed to file the application 
without prepayment of fees. 

Certificate of probable cause is denied. 

Permission to appeal in forma pauperis is also 
denied, with the qualification that the petitioner may 
file with the Clerk of the United States District Court, 
United States Court House, Buffalo, Mew York, a notice 
of appeal, without the payment of Tiling fees. 

This denial does not prevent the petitioner 
from applying directly to the Court of Appeals for the 
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Sacond Circuit, Unirad States Courthouse, Foley Square, 
New York City, for a certificate of probable cause, and 
ror P errn i3sion to prosecute an appeal in forma pauoeris. 
So ordered. 


Dated: 
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Attica Correctional Facility, filed with this Court an 
application for a Writ of Habeas Corpus. He alleges that 
on April 6, 1966, ha was convicted of the crimes of 
burglary, third dagree, and grand larceny, first degree, 
after trial in the Onondaga County Court and that there¬ 
after on June 16, 1966, he was sentenced to a term of five 
to ten years. He claims that during the trial the prosecu¬ 
tion offered in evidence a search warrant which was void 
on its face and that there was a failure by his attorney 
to object to its admission. In a supplementary petition 
petitioner specifically alleges that the search warrant 
was invalid on the grounds that it was executed on the 
tenth day after its issuance and that it illegally authorized 
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a nighttime search. Ha further alleges that he had no 
opportunity to controvert the warrant pursuant co the New 
iOrx State Code of Criminal Procedure. 

On May 14, 1973, at a personal appearance before 
the undersigned requested by the petitioner, the petitioner 
alleged that various exhibits to which he had access would 
oe made available for review in furtherance of his claim, 
and after some delay, copies of such exhibits were furnished. 
At the time of his appearance, petitioner also indicated 
that there may have been a proceeding before the Honorable 
Harold T. Burke relative to petitioner 1 s contentions. A 
review of the records of this Court reveal that on or about 
January 16, 1969, petitioner filed a petition for a Writ of 
Habeas Corpus involving the same conviction for which the 
instant application is filed. The petition filed on 
January 16, 1969 also sought relief on the grounds that the 
search warrant which resulted in the seizure of evidence 
used against him was invalid. Exhibits attached to one of 
petitioner's affidavits in the 1969 proceeding were copies 
of the same exhibits provided to the undersigned in the 
instant proceeding. On July 7, 1969, in civil action No. 
1969-18, Judge Burke found that "The search was a valid and 
legal search. It was valid as an incident to a lawful 
arrest. it was also authorized by a valid and legal search 
warrant.", and denied petitioner's application for a Writ 
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or Habeas Corpus, on the merits. On October 15, 1969, 
petitioner's motion for a Certificate of Probable Cause, 
tor leave to proceed in forma pauperis, and for assignment 
of counsel was denied by the United States Court of Appeals 
for the Second Circuit. 

In view of the above, it is recommended that 

petitioner's application for a Writ of Habeas Corpus be 
denied. 

Respectfully submitted. 


Dated: Buffalo, New York 

March 15, 1974 



BDI-iUNU F. MAXWELL , 1 
United States Magistrate 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


United States ex rel. EUGENE FRANK IRONS 


-vs- 


Civil 1969-18 


VINCENT R. HANCUSI, Warden, Attica 
State Prison 


Petitioner pro se. 

Richard R. Jenczka, Assistant Attorney 

General of New York, for the respondent. 

FINDINGS OF FACT 

1. The petitioner is held on a judgment 
of the Onondaga County Court entered April 6, 1966 
following a trial, where he was represented by 
counsel. He was sentenced for the crimes of burglaz’y, 
third degree, and grand larceny, first degree, to 
a term of 10 to 20 years as a second felony offender. 
The judgment was affirmed by the Appellate Division 
on May 9, 1968-no opinion. Permission to appeal 
was denied by the New York Court of Appeals on November 
13, 1968. 
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2. He claims here (page 6 of petition) 
that his constitutional rights were violated when 
evidence was seized under a search warrant that was 
issued on a Syracuse police officer's hearsay affi¬ 
davit based on heresay information. 

3. Pursuant to an order of this court, the 
respondent produced for this court's examination 

the record of the proceedings at the trial and the 
record of proceedings held December 29, 1965 at 
a preliminary hearing at which the petitioner was 
represented by counsel, also the briefs of the 
respective parties in the Appellate Division on the 
appeal from the conviction. The presence of the 
petitioner was not required on the return of the 
order to show cause. 

4. This court by order of April 24, 1969 
denied petitioner's application for a writ of habeas 
corpus on the merits, on Findings and Conclusions. 

5. In Finding of Fact No. 4 in the order 
dated April 24, 1969 this court found, "The petitioner 
did not attack the validity of the search warrant 
before trial, at the trial, nor on the appeal from 
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the conviction. The following note appears at 
the bottom of page 7 of the appellant's brief 
in the Appellate Division: 


NOTE. Appellant claims that there was raised at 
this Pre-Trial Hearing as well as at the Trial itself 
an issue of illegal search and seizure. Examination 
of the hearing and Trial fails to disclose any such 
issues. On the contrary, defense counsel on the record 
clearly acknowledges that the hearing was for the 
purpose of testing the voluntariness of the confession 
(hearing minutes p. 1) and permitted the items seized 
from the defendant to be introduced into evidence at 
the trial, without objection (p. 84). Therefore, any 
further development at this point is left to a supple¬ 
mentary Brief to be 'iled pro se by Appellant if he 
so desires.' 


No such supplementary brief was filed by the appellant 
pro se in the Appellate Division." Thereafter the 
petitioner informed this court by letter that he had 
filed in the Appellate Division a supplemental brief 
pro se. Thereupon, this court by order dated May 5, 

1969 directed the respondent to produce for this court's 
examination the supplementary brief filed by the appellant 
pro se in the Appellate Division. 

6. The respondent did produce the supplementary 
brief filed in the Appellate Division, together with 
papers attached thereto. 

7. On the evidence before me I find: the pe- 
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titioner was arrested on July 26, 1965 by officers of 
the Syracuse Police Department at 12:25 A. M. at the 
Greyhound Bus Station in Syracuse, N. Y. He was 
carrying two small suitcases. Armed with a search 
warrant, and exhibiting the search warrant to the 
petitioner, the police officers searched the suitcases 
and found that one was filled with jewelry (transcript 
P. 61). At the trial, the fruits of the search were 
offered and received in evidence without objection by 
the petitioner's counsel (p. 84, trial transcript). 

The search was a valid and legal search. It was valid 
as an incident to a lawful arrest. It was also auth¬ 
orised by a valid and legal search warrant. 

8. The papers which have been produced by the 
respondent are sufficient to allow this court to de¬ 
termine the questions raised by the petitioner in this 
proceeding. There is no need for a further hearing. 

9. The petitioner had a fair trial. He was 
not deprived of due process of law, nor equal protection 
of the law. The judgment of conviction and sentence 
under attack in this proceeding is a valid and legal 
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judgment. It was not procured by any violation of 
the petitioner's rights under the Federal Constitution. 


CONCLUSION OF LAW 


1. The petitioner's application for a 
writ of habeas corpus is denied on the merits. 


IT IS HEREBY SO ORDERED. 

Certificate of probable cause is denied. 

Permission to appeal in forma pauperis is 
also denied with the qualification that the petitioner 
may file with the Clerk of the United States District 
Court, United States Court House, Buffalo, New York, 
a notice of appeal without the payment of filing f es. 

This denial does not prevent the petitioner 


from applying directly to the Court of Appeals for 
the Second Circuit, United States Court House, Foley 
Square, New York City, for a certificate of probable 
cause and for permission to prosecute an appeal in 
forma pauperis. 




- ^ i \~v^v 

Harold P. Burke\ 

U. S. District Judge 


July 


1969. 
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